
IN THE MATTER OF A HEARING OF THE HEARING TRIBUNAL BY THE ALBERTA 
COLLEGE OF OCCUPATIONAL THERAPISTS into the conduct of Gokul Pathak, 

Registration #5192, 
pursuant to the Health Professions Act, RSA 2000 c H-7 

 
 

FINDINGS DECISION  
OF THE HEARING TRIBUNAL 

 
I. Hearing 

[1] This hearing was conducted virtually pursuant to the Health Professions Act (the “HPA”) on 
November 27 and 28, 2023 with the following persons participating: 

Hearing Tribunal (the “Hearing Tribunal”) 
 

Doug Dawson, Chair and Public Member 
Adam Kucharski, Regulated Member 
Nicole Morin, Public Member 
Patricia Hull, Public Member 
 
Blair E. Maxston, K.C., Independent Legal Counsel to the Hearing Tribunal 
 
The Alberta College of Occupational Therapists (the “College”) 
 
Anna Yarmon, Complaints Director 
 
Kimberly Precht, Legal Counsel for the Complaints Director  
 
The Member 
 
Gokul Pathak  
 
Michael Sparks, Legal Counsel for the Member 

 
II. Preliminary Matters 

[2] The Chair provided opening comments.  There was no application to hold the hearing in 
private.  Therefore, the hearing was open to the public. 

[3] None of the Hearing Tribunal members identified a conflict of interest.  There were no 
objections by the parties concerning the composition or jurisdiction of the Hearing Tribunal. 

III. Allegations 

[4] The allegations in the September 18, 2023 Notice of Hearing and Notice to Attend as Witness 
are:  

1. On or about May 28, 2020, you shared one or more videos depicting child 
pornography as defined under section 163.1(1) of the Criminal Code of Canada 
(“child pornography”) with your spouse via Facebook Messenger. 
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2. On or about August 6, 2020, you shared a video depicting child pornography with 
your spouse via Facebook Messenger. 

3. At one or more points between April 1, 2019, and November 15, 2020, you possessed 
child pornography on personal devices, particulars of which include any or all the 
following: 

a. Two unique pictures depicting child pornography contained on a Nexus 7 
Tablet Model K008 in your possession. 

b. Three unique videos and fifty-eight unique pictures depicting child 
pornography contained on a Dell Inspiron N4030 Laptop in your possession. 

IT IS FURTHER ALLEGED THAT your conduct constitutes “unprofessional conduct” 
as defined in s. 1.1(pp)(ii) and (xii) of the HPA, in particular: 

1. Your conduct contravenes Code of Ethics: Principle 2.1; and 

2. Your conduct harms the integrity of the regulated profession. 
    

IV. Exhibits 

[5] The following document was entered as an exhibit at the hearing with the consent of both 
parties: 

1. Partial Agreed Statement of Facts (including Notice of Hearing and Notice to Attend 
as Witness) (the “Partial ASF”). 

V. Opening Statements 

    (a) The Complaints Director 

[6] Ms. Precht’s opening statement can be summarized as follows. 

[7] Ms. Precht reviewed the charges, the flagging of Mr. Pathak’s Facebook account, the 
withdrawal of the criminal charges, the Complaints Director’s investigation and the 
background matters in the Partial ASF. 

[8] Although no patients were involved, Mr. Pathak’s conduct harms the integrity of the 
profession and breaches section 2.1 of the Code of Ethics and falls within the definition of 
unprofessional conduct in the HPA. 

[9] The onus of proof is on the Complaints Director to prove the facts on a balance of probabilities 
and to prove that they rise to the level of unprofessional conduct. 

[10] There were no criminal convictions relating to Mr. Pathak and the Hearing Tribunal cannot 
attach any significance to the fact that criminal charges regarding Mr. Pathak were 
withdrawn.  The allegations in these proceedings are separate.  Ms. Precht reviewed the 
witness credibility factors, including those in the Faryna case.  
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[11] Two things need to be proven here.  First, in terms of allegations 1 and 2, did the videos 
depict child pornography?  Second, did Mr. Pathak share them with his spouse via Facebook 
Messenger? 

[12] Second, in terms of allegation 3 the Partial ASF establishes that there was child pornography 
on two of Mr. Pathak’s personal devices but the Hearing Tribunal must determine whether 
Mr. Pathak was in possession of that child pornography, bearing in mind that “possession” is 
a factual finding. 

[13] Ms. Precht reviewed the scope of the Partial ASF and the procedural history of the complaint 
at paragraphs 4 to 9 of that document as follows: 

 Mr. Pathak self-reported to his employer when he was criminally charged with 
possession and distribution of child pornography.  The employer notified the College 
of that. 

 The College commenced an investigation but it was paused until the criminal 
proceedings were concluded.  During that time, Mr. Pathak voluntarily undertook not 
to practice. 

 The criminal charges against Mr. Pathak were withdrawn and there were no 
convictions regarding the criminal charges. 

 In the summer of 2022 Mr. Pathak returned to practice as an occupational therapist. 

 The HPA Part 4 investigation regarding these matters was completed.  As part of that 
process, HPA section 65 interim conditions were placed on Mr. Pathak’s practice 
permit.   

 Mr. Pathak came from  to Canada as a student in September 2016 and is 
currently a permanent resident of Canada. 

 In  he was in  for six weeks to be married to his 
wife, . 

 In 2019, Mr. Pathak began working as an occupational therapist at the  
 in  and that is where he was working when the 

alleged events occurred. 

 Paragraphs 13 to 15 of the Partial ASF describe Facebook Messenger and 
Facebook’s monitoring of direct messages. 

 On August 23, 2020, Facebook submitted a cyber tip to the National Centre for 
Missing and Exploited Children (“NCMEC”) indicating that on May 28, 2020 and 
August 6, 2020 there had been a Facebook profile used to upload and distribute 
videos that met threshold as being child pornography. 

 The NCMEC determined that the IP address used to upload and distribute the videos 
was in , Alberta.  That information was forwarded to the Northern 
Alberta Internet Child Exploitation Unit (“NAICE”) who investigated it. 
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[40] During the police interview he provided an explanation to the police regarding the apartment 
keys and locks and access to the apartment by a housekeeper or building maintenance who 
had a key.  During the police investigation Mr. Pathak indicated that there was one time when 
something unusual occurred unlocking his door but during his cross examination he stated 
that occurred two or three times. 

[41] Mr. Pathak advised the College’s investigator about issues with locking the door occurring 
only once. 

[42] When Mr. Pathak spoke to the police he didn’t say that anybody else had a key to his 
apartment. 

[43] When he was interviewed by the College’s investigator Mr. Pathak didn’t talk about  at 
all and didn’t talk about giving his key to anyone else and the hearing was the first time that 
Mr. Pathak told that to the College. 

[44] Mr. Pathak had an opportunity to tell the College’s investigator anything he thought was 
important about the complaint. 

(c) Hearing Tribunal Questions of Mr. Pathak 

[45] Mr. Pathak’s answers to questions from the Hearing Tribunal can be summarized as follows. 

[46] Mr. Pathak did not have an explanation about who might be responsible for sending the 
videos and why they would have done that.  There were other people who had access to his 
apartment and his home Wi-Fi. 

[47] Mr. Pathak didn’t have any guess about why someone had directed the material and sent it 
to his wife specifically. 

[48] Mr. Pathak’s friends have shared access to his devices and social media even though those 
persons have their own social media accounts or devices.  In  culture it is hard 
to say to someone that they shouldn’t use your phone and stop scrolling through it. 

[49] Friends had access to his phone and all of his passwords for his devices and it was an easy 
password and the same password for all of his accounts.   

[50] Mr. Sparks conducted a brief re-examination of Mr. Pathak and Ms. Precht conducted a brief 
re-cross examination of Mr. Pathak.  In re-cross examination Mr. Pathak stated that he 
advised the police about his Facebook history and activity but he did not provide that 
information to the College. 

VII. Closing Submissions 

    (a)      Complaints Director 

[51] The Complaints Director’s closing submissions can be briefly summarized as follows. 

[52] The first and second allegations are related and there is ample evidence to conclude, on a 
balance of probabilities that they are proven. 
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[53] Quite a few undisputed facts related to those allegations provide clear answers to four 
questions being what was sent, how was it sent, where was it sent from and when was it 
sent? 

[54] In terms of the first question, the three videos are unequivocally child pornography. 

[55] In terms of how it was sent, the Partial ASF makes it very clear that they were sent via 
Facebook Messenger from Mr. Pathak’s Facebook account to his wife’s Facebook account. 

[56] In terms of where it was sent from, in terms of the August 6 event it is certain that the videos 
were sent from the IP address belonging to Mr. Pathak’s router since Telus was able to 
confirm that.  

[57] In terms of the May 28 occasion, Telus no longer had a record of who the IP address was 
assigned to at that exact time but the likelihood that the videos were also sent from Mr. 
Pathak’s IP address router is high.  

[58] In terms of when it was sent, videos #1 and #2 were sent at 6:28 p.m. on Thursday, May 28, 
2020 and video #3 was sent at 12:36 p.m. mountain daylight time on Thursday, August 6, 
2020. 

[59] The real question is who sent the videos.  Undisputed facts regarding this question are Mr. 
Pathak’s work hours and the ten to fifteen minute walk from his apartment to his work.  On 
both occasions that the videos were sent it was at a time when it was completely plausible 
that Mr. Pathak was at home and able to send them through his router.  There is nothing in 
the timing that should make a person say it must have been somebody else. 

[60] At no time during the police interview or the College investigator interview did Mr. Pathak say 
anything about having given the key to his apartment to anyone else.  The first time he said 
that was during the first day of the hearing.  Mr. Pathak has suggested that a man down the 
hall who has no reason to hurt him used his key to come into his apartment without him 
knowing, accessed his phone and sent heinous videos of child pornography from Mr. 
Pathak’s Facebook account to his wife’s Facebook account and not to anyone else and that 
this happened twice on both occasions at times when Mr. Pathak very plausibly could have 
been at home.   

[61] The Partial ASF establishes that the videos were sent from Mr. Pathak’s Facebook account 
to his wife’s Facebook account via Facebook Messenger. 

[62] Mr. Pathak has suggested that his Wi-Fi signal was very strong and that perhaps a neighbor 
or friend could somehow have gotten on his Facebook account from outside his apartment 
and sent the videos from his account to his wife’s account.  That is just speculation and, 
having read the detailed description of those videos, that would be an incredibly malicious 
thing to do to someone. 

[63] Despite Mr. Pathak testifying about seeing his friends scrolling through his various social 
media apps on his phone (including Facebook), while they were at his residence, he also 
testified that he does not share his Facebook account and he didn’t think that his friends used 
his Facebook account.  That is consistent with what he told the police. 
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[64] In terms of internal inconsistency, Mr. Pathak’s evidence at the hearing was different from 
the statements he provided earlier to the police and the College’s investigator.  He came up 
with a new explanation at the hearing that he had not provided before and that was a 
desperate explanation. 

[65] The most important factor in this case is the plausibility of the evidence.  Is the version of 
events you heard from Mr. Pathak plausible or probable?  The alternative explanation 
provided by Mr. Pathak strains one’s sense of reality, it is not plausible. 

[66] The evidence as a whole supports the conclusion that it is more likely than not that Mr. Pathak 
sent the videos to his wife. 

[67] There is not enough evidence to find allegation #3 proven on a balance of probabilities but a 
decision about that is up to the Hearing Tribunal. 

[68] If the allegations are factually proven, there is no difficulty in concluding that they fall within 
the definition of unprofessional conduct in the HPA and also breach the College’s Code of 
Ethics. 

[69] Caselaw provided by the Complaints Director points out that the mere possession of child 
pornography encourages and sustains the child pornography industry.  Possession of child 
pornography is itself child abuse because children are revictimized every time their image is 
shown. 

[70] If the Hearing Tribunal finds any of the allegations against Mr. Pathak are factually proven 
then his private conduct cannot be condoned as it undermines the public’s confidence in the 
profession. 

(b)      Mr. Pathak 

[71] Mr. Sparks’ closing submissions on behalf of his client can be summarized as follows. 

[72] Child pornography is horrendous and harmful and Mr. Pathak will not argue otherwise.  
Possessing or distributing this material would be unprofessional conduct but he did not send 
the videos and he did not know that material was on his tablet or laptop. 

[73] The three videos depicting child pornography were sent out on an IP address registered to 
Mr. Pathak.  Paragraph 20 in the Partial ASF states that an IP address does not allow an 
internet service provider to identify the specific device, such as a laptop, tablet or phone, 
from which the information was sent. 

[74] Mr. Pathak’s IP address was accessed using his password protected Wi-Fi signal at the date 
and time in the Partial ASF but you don’t know where it was accessed from and you don’t 
know what was used to access it and you don’t know who accessed it. 

[75] Paragraphs 18, 19 and 27 in the Partial ASF allow you to safely conclude that it was Mr. 
Pathak’s Facebook account that was used but it does not tell you who used it. 
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[76] Pursuant to paragraph 28 of the Partial ASF, Mr. Pathak was in  when the 
videos were sent out but that paragraph does not tell you whether he was within distance to 
access the Wi-Fi and does not tell you who was pushing the buttons to send the videos.  Mr. 
Pathak’s Wi-Fi signal is not contained within the physical confines of his apartment and its 
plausible that anybody could access his Wi-Fi signal if they had his password to it.  Mr. 
Pathak’s evidence is that the password located for the Wi-Fi signal is right on the router and 
is accessible to anybody who came into his apartment.  He gave evidence that he would 
share that password with anybody that came to his apartment. 

[77] The auto login feature on his Facebook account meant that his wife’s name would 
automatically come up. 

[78] The contradictions in information offered at earlier times are explained by the fact that being 
in police custody is traumatic and that he was following the advice of his lawyer.  Privacy in 
Canada is very different from the privacy in the  culture where Mr. Pathak is from.  
It is hard to say to a guest that you can’t do that and it was normal for him to allow guests to 
use his phone to look through his account. 

[79] Mr. Pathak gave honest answers and did not take the opportunity to blame anyone else.  For 
whatever reason someone who had access to Mr. Pathak’s Facebook account sent videos 
to his wife by direct message.  Mr. Pathak does not have to offer a reason for why they did 
that. 

[80] Is there any clear evidence that Mr. Pathak sent the videos to his spouse?  The allegations 
force you to assume that just because a username belongs to Mr. Pathak it was him pushing 
the send buttons and that his spouse is on the other end receiving them.  It doesn’t make 
common sense to send those kinds of images to your spouse that you just recently married. 

[81] With regard to the last allegation, the Complaints Director’s counsel has conceded that there 
is no clear evidence that would support this.  Legal possession involves knowledge. 

VIII.   Findings Decision 

[82] The Hearing Tribunal acknowledged that there is only one standard of proof in civil 
proceedings such as this:  proof on a balance of probabilities.  Accordingly, the Hearing 
Tribunal is tasked with determining whether it is more likely or not that the conduct occurred 
as alleged.  Furthermore, the Complaints Director has the burden of proof to prove that facts 
occurred on a balance of probabilities and to then establish that proven facts rise to the level 
of unprofessional conduct as defined in the HPA. 

[83] The Hearing Tribunal accepted that, for the purposes of this hearing, it should not place any 
significance on the criminal charges since they were withdrawn. 

[84] For the reasons that follow in this decision, the Hearing Tribunal makes the following findings: 

 Allegation 1 - Guilty 

 Allegation 2 - Guilty 

 Allegation 3 – Not Guilty 
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IX.    Assessment of Mr. Pathak’s Testimony 

[85] The Hearing Tribunal recognized that it was responsible for assessing the credibility of Mr. 
Pathak when he testified at the hearing.  Among other things, the Hearing Tribunal applied 
the following factors in that regard: 

 Appearance or demeanor. 

 Ability to perceive. 

 Ability to recall. 

 Motivation. 

 Probability or plausibility. 

 Internal consistency. 

 External consistency. 

[86] The Hearing Tribunal provides the following overall assessment of Mr. Pathak’s testimony. 

[87] The Hearing Tribunal had significant concerns about Mr. Pathak’s demeanor when he 
testified and the manner in which he responded to questions.  The Hearing Tribunal was of 
the view that Mr. Pathak did not display an expected level of concern or even frustration and 
anger having regard to the seriousness of the allegations including the effect they would have 
on his personal and professional reputation.  Mr. Pathak’s responses were at various times 
matter of fact or casual despite the egregious nature of the allegations. 

[88] The Hearing Tribunal also had concerns regarding the numerous inconsistencies in Mr. 
Pathak’s testimony.  Those inconsistencies included: 

 Inconsistencies between Mr. Pathak’s statements to the police, to the College’s 
investigator and to the Hearing Tribunal regarding the keys to his apartment and who 
had access to his apartment. 

 During his interview with the College’s investigator Mr. Pathak did not refer to  
and did not mention giving his apartment key to anyone else.  The first time that Mr. 
Pathak provided that information was at the Hearing. 

[89] The contradictions in Mr. Pathak’s testimony cannot be explained simply by the fact that 
being interviewed by the police was traumatic and that he was following the advice of his 
lawyer at that time.  During the College investigation process and his interactions with the 
College’s investigator, Mr. Pathak had more than sufficient time to provide fulsome and 
complete information and explanations.  Providing new information and explanations at the 
Hearing itself for the first time that were different from or inconsistent with prior comments 
made by Mr. Pathak seriously harmed his credibility in the eyes of the Hearing Tribunal. 
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[90] There was compelling internal inconsistency in terms of Mr. Pathak’s evidence at the Hearing 
as opposed to statements he provided previously to the police and the College’s investigator.  
The contradictions in these explanations seriously negatively affected Mr. Pathak’s 
credibility. 

[91] The Hearing Tribunal also found that Mr. Pathak’s testimony was at times evasive and that 
he failed to answer or fully answer direct questions asked by the Complaints Director’s legal 
counsel during her cross examination of Mr. Pathak.  This diminished Mr. Pathak’s credibility. 

[92] Very importantly, the Hearing Tribunal had fundamental concerns with respect to the 
plausibility and probability of the version of events that Mr. Pathak testified to.  The reasons 
regarding allegations 1 and 2 later in this decision comment further on this, however, the 
Hearing Tribunal was very troubled by the fact that Mr. Pathak did not change his password 
protections and protocols after the first video was sent.  There is also no evidence that Mr. 
Pathak took any steps to properly secure his devices after the first video was transmitted.  
As well, after the first video was sent, Mr. Pathak was still gathering with people who had 
common access to his devices.  As well, he and his wife were apparently continuing to use 
Facebook Messaging.  Those acts were inconsistent with the seriousness of the allegations 
and sending of messages to his wife that contained child pornography. 

[93] On a balance of probabilities and after considering all of the evidence, for allegations 1 and 
2 the Hearing Tribunal made a finding of fact that Mr. Pathak sent the videos to his wife. 

(a) Analysis and Reasons Regarding Allegations 1 and 2 

[94] The Hearing Tribunal concluded that the Partial ASF clearly established that there was child 
pornography on Mr. Pathak’s laptop and tablet.  There was also undisputed evidence that 
the IP address assigned to Mr. Pathak’s router was the same IP address that had been used 
to upload and send the videos in question on May 28 and August 6, 2020. 

[95] The evidence before the Hearing Tribunal (including Mr. Pathak’s own testimony) established 
that he lived in an apartment that was 700 to 800 meters from his place of work at  

 and that it would take him approximately ten to fifteen minutes to walk 
from his apartment to his job.  The evidence was also clear that when the videos were sent 
Mr. Pathak could have had time to be at his apartment. 

[96] The Hearing Tribunal agreed with the Complaints Director that on both occasions the videos 
were sent it was completely plausible that Mr. Pathak was at home and was able to send 
them through his router.  Also, the Partial ASF established that the videos were sent from 
Mr. Pathak’s Facebook account to his wife’s Facebook account via Facebook Messenger. 

[97] In summary, the totality of the evidence supported the finding that Mr. Pathak sent the videos 
to his wife.  That included the following evidence: 

 The tablet and laptop were owned by Mr. Pathak. 

 The Partial ASF (including paragraphs 18 to 19) established that the IP address 
assigned to Mr. Pathak’s router was the same IP address that had been used to 
upload and send the videos and that same IP address was used on May 28 and 
August 6, 2020. 
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 It was possible for Mr. Pathak to be at his apartment when the videos were sent on 
May 28 and August 6, 2020.  The distance between Mr. Pathak’s apartment and  

 is approximately 700 to 800 meters and it would take only 
ten to fifteen minutes for Mr. Pathak to walk to his apartment. 

[98] The Hearing Tribunal carefully considered Mr. Pathak’s submission that his WiFi signal was 
strong enough that it was possible for a neighbor or friend to access his Facebook account 
from outside his apartment and send the videos from his account to his wife’s account.  The 
Hearing Tribunal found that was mere speculation.  The Hearing Tribunal agreed with the 
Complaints Director that sending the videos would be an incredibly malicious action and 
there were no facts offered by Mr. Pathak to reasonably or plausibly support his position that 
someone else sent the videos. 

[99] Additionally, the assertion that the videos were sent by someone other than Mr. Pathak 
assumes deliberate intent to send highly troubling videos to Mr. Pathak’s wife which would 
quite reasonably be expected to have a huge adverse impact on his marriage.  The Hearing 
Tribunal found that it was implausible that someone would take these highly malicious steps 
on two distinctly separate random occasions that were separated by just over two months. 

[100] Although Mr. Pathak testified that other persons could access his WiFi signal since he had 
 not kept his password private, in the Hearing Tribunal’s view it was not believable and was 
 implausible that an individual would send such troubling videos to Mr. Pathak’s wife on two 
 separate occasions.  The assertions made by Mr. Pathak in that regard were speculation 
 and stood in stark contrast to various elements of the Partial ASF which supported a 
 finding of fact that it was Mr. Pathak who sent the videos to his wife by Facebook 
 Messenger. 

[101] In summary, the alternative explanation provided by Mr. Pathak strains one’s sense of 
 reality, is not plausible and was not accepted by the Hearing Tribunal.  The totality of the 
 evidence supported the conclusion that Mr. Pathak sent the videos to his wife. 

[102] The Hearing Tribunal acknowledged Mr. Pathak’s testimony and the comments from his 
 lawyer that privacy in Canada is very different from privacy in the  culture where 
 Mr. Pathak comes from.  The Hearing Tribunal accepted Mr. Pathak’s  testimony in that 
 regard, however, the different privacy culture in  is not in and of itself
 determinative of the key question about whether it was Mr. Pathak who sent the videos via 
 Facebook Messenger to his wife.  Even if other persons had access to Mr. Pathak’s WiFi it 
 requires an altogether different analysis to  conclude that one of those persons sent child 
 pornography to Mr. Pathak’s wife using his Facebook Messenger account.  For the reasons 
 mentioned above, reaching that conclusion is untenable and implausible. 

[103] In addition to finding that the facts supporting allegations 1 and 2 were proven, the Hearing 
 Tribunal unanimously concluded that they rise to the level of unprofessional conduct as 
 defined in the HPA.  The proven actions of Mr. Pathak clearly harmed the integrity of the 
 profession in the eyes of the public, were inconsistent with the position of trust that a 
 healthcare provider occupies and were extremely troubling in terms of the exploitation of 
 children.  Anytime child pornography is viewed, it re-victimizes the children involved and 
 represents continued abuse of those children. 
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[104] Mr. Pathak’s actions are inconsistent with the College’s Code of Ethics Principle 2.1 and, 
again, constitute unprofessional conduct pursuant to the HPA.

 (b) Allegation 3 

[105] After carefully considering all of the evidence before it, the Hearing Tribunal concluded that 
there was insufficient evidence to prove the facts relating to allegation 3 on a balance of 
probabilities.

  
X.    Concluding Comments Regarding Allegations

[106] The Hearing Tribunal finds that Mr. Pathak committed unprofessional conduct regarding 
allegations 1 and 2.  The Hearing Tribunal also finds that there is insufficient factual 
evidence to support allegation 3 and dismisses it.

[107] The Hearing Tribunal asks that the parties consult and determine the manner in which 
submissions on penalty will be provided to it regarding the two findings of unprofessional 
conduct. 
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